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OFFICE OF HAWAIIAN AFFAIRS’ SUPPLEMENTAL RESPONSE TO HAWAIIAN
COMMERCIAL & SUGAR COMPANY AND MAHI PONO, LLC’S JOINT MOTION
FOR WITHDRAWAL AND SUBSTITUTION OF PARTIES FOR SWUPA 2206, FILED
MAY 14,2019

I INTRODUCTION

Mahi Pono’s “Omnibus Reply” filed on July 5, 2019 disclosed for the first time that,

although Mahi Pono acknowledges the Na Wai ‘Ehd communities’ urgency in having their
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entitlement to water finally resolved after 150 years of plantation diversions and 15 years of

litigation, Mahi Pono (1) does not intend to step into HC&S’s shoes with respect to SWUPA

2206, but rather anticipates reopening the contested case for potentially “protracted litigation,”

and (2) seeks fo continue for three months the hearing on the HC&S-MP Joint Motion. Because

the understandings on which OHA’s June 21, 2019 Response was expressly predicated have

turned out to be false, OHA respectfully submits this supplemental response to address the

positions Mahi Pono did not initially disclose.

OHA opposes any attempt by Mahi Pono to reopen the contested case hearing for further

litigation. If that is the reason Mahi Pono seeks to substitute in for HC&S now, rather than

- having HC&S transfer SWUPA 2206 to Mahi Pono once the permit is issued,! OHA opposes the

HC&S-MP Joint Motion; OHA also opposes any continuance of the hearing on the Joint Motion.

II. RELEVANT FACTUAL BACKGROUND

A. Summary Timeline of Related Prior Proceedings

06/25/2004

02/15/2006

2007-2008
03/13/2008

04/09/2009

04/22/2009

10/15/2009

Hui 0 Na Wai ‘Eha and Maui Tomorrow Foundation, Inc. (collectively,
the “Community Groups”) filed petition to establish Interim Instream
Flow Standards (“IIFS”) for Na Wai ‘Eha streams.

Commission voted to order a combined contested case hearing on the IIFS
Petition and Water Use Permit Applications (“WUPAs”) for high level
dyke sources in the ‘Tao Ground Water Management Area, designated as
CCH-MAO06-01.

Combined Contested Case Hearing held on Maui in CCH-MA06-01.

Commission designated Na Wai ‘Eha a surface water management area in
response to the Petition filed by the Community Groups on 12/06/2006.

Hearing Officer filed Proposed Findings of Fact, Conclusions of Law, and
Decision & Order (“Proposed D&O”) in CCH-MA06-01.

HC&S filed Surface Water Use Permit Application (“SWUPA™) 2206 in
advance of the 04/30/2009 deadline.

Commission heard exceptions to Proposed D&O in CCH-MA06-01.

I See HRS § 174C-59.
10110225\000002\112735364



06/10/2010 Commission entered Final Findings of Fact, Conclusions of Law, and
Decision & Order (“Final D&0O”) in CCH-MA06-01.

07/12/2010  Appeals and cross-appeals taken from Final D&O in CCH-MA06-01.

08/15/2012 Hawai‘i Supreme Court vacated and remanded Final D&O in
CCH-MAO06-01.

2012-2014  Proceedings conducted regarding provisional recognition of appurtenant
rights in Na Wai ‘Eha, designated as CCH-MA13-02.

04/17/2014 Commission entered Order adopting Parties’ mediated agreement
regarding Na Wai ‘Eha IIFS in CCH-MAO06-01 on remand.

12/31/2014  Commission entered Na Wai ‘Eha Provisional Order on Claims that
Particular Parcels Have Appurtenant Rights, in CCH-MA13-02.

01/28/2015 Commission determined a contested case hearing was required for
determination of surface water use permits in Na Wai ‘Eha, designated as
CCH-MA15-01.

06/17/2016  Following HC&S announcement of cessation of sugar cultivation,
Commission approved consolidation of Petition to upwardly amend the
IIFS for Na Wai ‘Eha streams with CCH-MA15-01.

2016 Contested Case Hearing held on Maui in CCH-MA15-01.

11/01/2017  Hearing Officer filed Proposed FOF, COL, and D&O (“Proposed D&O”)
in CCH-MA15-01.

01/05/2018  Parties filed exceptions to Hearing Officer’s Proposed D&O in CCH-

MA15-01; HC&S waived exceptions.

B. The HC&S-MP Joint Motion

A&B entities and Mahi Pono entered into a Purchase and Sale Agreement (“PSA”) as of

December 17, 2018, pursuant to which Mahi Pono would purchase A&B land on Maui and other
property and assets including A&B’s “West Maui Water Interests.” See, PSA (available at

https://www.sec.gov/Archives/edgar/data/1545654/000119312518354682/d664171dex101.htm),

p. 3,9 1.11. The closing date was December 20, 2018 and, according to the PSA, “/a/s soon as
practicable after Closing, Buyer and Seller shall jointly (a) apply to substitute Buyer for Seller

in State Water Use Permit Application No, 2206, and (b) notify the State Commission on Water

10110225\000002\112735364 3
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Resource Management (“CWRM”) of the transfer of Water Use Permit No. 691 to Bl‘lyer.”2 Id.,
9 9.13 (emphasis added).

HC&S and Mahi Pono filed the Joint Motion almost five months later, on May 14, 2019.
The declarations attached to the Joint motion established that “HC&S had been cultivating
sugarcane on the approximately 3,650 acres referred to as the Waihee-Hopoi Fields until 2016,
when sugarcane cultivation ceased,” J. Schreck Decl., § 3, and that Mahi Pono plans “a full range
of agricultural operations and related land uses (e.g., cattle, coffee, tropical fruit orchards, citrus
and other leafy vegetable crops, etc.)” on the land it purchased from A&B, G. Nakama Decl., § 5.
Nothing in the Joint Motion indicated that Mahi Pono expected to reopen the contested case, or
would seek to delay the hearing.

OHA filed its response on June 21, 2019 and indicated that, with the understanding that
MP would be bound by the record created by HC&S, OHA took no position on the Joint Motion
but, “[t]o the extent OHA’s assumption is incorrect, OHA reserves the right to respond further.”

Mahi Pono’s July 5, 2019 “Omnibus Reply” made clear that OHA’s understanding was,
indeed, incorrect. Notwithstanding its acknowledgment that “[a]ll Responses expressed a desire
to resolve this proceeding as soon as possible,” id. at 2, Mahi Pono proposed postponing the
hearing for three months to allow unidentified parties to try to reach an unspecified stipulation
which, according to Mahi Pono, “will avoid re-opening this proceeding, and will allow this
)contested case to reach a resolution in a timely fashion without protracted litigation,” id. at 2.
Mahi Pono has had since December 2018 to discuss settlement, and has yet to approach OHA.
III. ARGUMENT

Based on Mahi Pono’s Omnibus Reply, OHA opposes the Joint Motion. After fifteen

years of litigation, OHA’s beneficiaries in Na Wai ‘Eha are finally close to achieving a historic,

2 WUP No. 691 is an interim permit with an allocation of 0.1 mgd from ‘Tao Tunnel. 11/1/17 Proposed
D&O, FOF 480.r.2.a. (citations omitted). Such a transfer is authorized by HRS § 174C-59.
10110225\000002\112735364 4 :
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just, and comprehensive water allocation after generations of deprivation. All that remains is for
the Commission to judiciously consider the exceptions to the Proposed D&O and issue a final
decision. For Mahi Pono to now threaten the communities of Na Wai ‘Eha with yet more
“protracted litigation” unless Mahi Pono is able to extract a favorable but unspecified
“stipulation” raises doubts about whether Mahi Pono can live up to its name.

Certainly Mahi Pono, as the new owner of the Waihee-Hopoi Fields formerly cultivated
by HC&S, is the party most interested in SWUPA 2206. That does not mean, however, that
Mahi Pono it is any more entitled to reopen and relitigate the contested case hearing than HC&S
is. Mahi Pono has not identified any reason for reopening the contested case, any issue that
needs to be relitigated, or what concession it is seeking to extract by stipulation. All of the
information necessary to decide SWUPA 2206, with one exception, is already in the record. As
Mahi Péno itself argues, the declarations attached to the Joint Motion are undisputed (Omnibus
Reply, p. 2); they establish that Mahi Pono wants to engage in diversified agriculture on 3,630
acres known as the Waihee-Hopoi Fields (see supra, p. 4). The Proposed D&O already
established and applied water duties of 2,500 gad or less for of the agricultural uses Mahi Pono
contemplates,® and establishes that Well No. 7 can supply a minimum of 3 mgd (which will
increase as more acreage is planted).* The rest is just arithmetic.

The one significant fact that is not currently in the record is that the Kuihelani Solar
project will soon be constructed on 500 acres of the Waihee-Hopoi Fields, in TMK Nos. (2) 3-8-
005-002 and (2) 3-8-006-003. While that fact is clearly material to Mahi Pono’s water needs, it

is a matter of public record and has been widely reported. See, e.g., PUC Decision and Order

3 See, e.g., 11/1/17 Proposed D&O pp. 381, COLs 261.q.3 (cattle feed and pasture) and 261.9.1. & 2
(macadamia nuts, fruit trees, organic garden); 444, COLs 300.r.Parcel 14,1. (fruit trees, ornamental
plants), 300.r.Parcel 18-existing,1. (bananas and papayas), 300.r.Parcel 18-new, 1. (feed/forage pasture);
452, COLs 306.r (cattle, row crops).

4 See, e.g., Id., pp. 514, COL 358.v.2.; 516, COL 358.w.1.; 517, COL 358.x.3.
10110225\000002\112735364 5



No. 36235 at 8°; Maui’s largest solar project OK’d by PUC, The Maui News, March 30, 2019.5

Therefore, the Commission can take judicial notice pursuant to HAR § 13-167-59(1), so there is
no need to reopen the contested case to receive evidence that 500 acres of the Waihe‘e Hopoi
Fields will not be cultivated and therefore will not require water.

Based on the foregoing, OHA respectfully requésts that the Commission (1) deny the
continuance of the hearing on the Joint Motion, and (2) deny the Joint Motion. Once SWUPA
2206 is issued, HC&S can transfer it to Mahi Pono pursuant to HRS § 174C-59 and, in the
meantime, OHA’s beneficiaries in Na Wai ‘Eha will not be threatened with more “protracted
litigation.”

DATED: Honolulu, Hawai‘i July 10, 2019.

ik N

/JUDY A. TANAKA
PAMELA W. BUNN

Attorneys for OFFICE OF HAWAIIAN AFFAIRS

5 Available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A19C27A83010D00185.

6 Available at https://www.mauinews.com/news/local-news/2019/03/mauis-largest-solar-project-okd-by-

puc/
10110225\000002\112735364 6
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COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWATI'I

Surface Water Use Permit Applications, ) Case No. CCH-MA15-01
Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow ) CERTIFICATE OF SERVICE
Standards, Na Wai Eha Surface Water ;
Management Areas of Waihee, Waiehu, Iao )
and Waikapu Streams, Maui )

)

)

CERTIFICATE OF SERVICE

On February 17, 2017, I caused true and correct copies of the foregoing documents to be served
on the following parties by electronic service. Service on those Parties who have not agreed to
electronic service is via the Commission website pursuant to Minute Order #4.

ELECTRONIC SERVICE

Douglas Bell puna.papabell@gmail.com
1420 Honua Place
Waikapu, HI 96793

Doyle Betsill teresa@bbcmaui.com
c/o Betsill Brothers

P.O. Box 1451

Wailuku, HI 96793

Francisco Cerizo cerizof(@gmail.com
PO Box 492
Wailuku, HI 96793

Heinz Jung and Cecilia Chang cici.chang@hawaiiantel.net
P.O. Box 1211
Wailuku, HI 96793

Jordanella (Jorrie) Ciotti jorrieciotti@gmail.com
484 Kalua Road
Wailuku, HI 96793



Fred Coffey
1271 Malaihi Road
Wailuku, HI 96793

James Dodd
P.O. Box 351
Wailuku, HI 96793

Kathy De Hart
P.O. Box 1574
Wailuku, HI 96793

John V. and Rose Marie H. Duey
Hooululahui LLC

575 A Iao Valley Rd.

Wailuku, HI 96793

cc: Nani Santos

Stanley Faustino
c/o Kanealoha Lovato-Rodrigues

384 Waihee Valley Road
Wailuku, HI 96793

William Freitas
c/o Kapuna Farms LLC

2644 Kahekili Highway
Wailuku, HI 96793

Diannah Goo

c/o April Goo

2120 C Kahekili Hwy.
Wailuku, HI 96793

Greg Ibara
227 Kawaipuna Street

Charlene E. and Jacob H. Kana, Sr.

PO Box 292
Wailuku, HI 96793

10110225\0000011108429803

hawaii50peleke@yahoo.com

jimdodd47@gmail.com

kdehartl 7@gmail.com

jduey@maui.net

nanisantos808@gmail.com

kanealoha808(@gmail.com

kapunafarms@gmail.com

ag2517@aol.com

gregibara56@gmail.com

char1151@hawaii.rr.com
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Evelyn Kamasaki ' cmcmaui@live.com
Cynthia Ann McCarthy
Claire S. Kamasaki

1550 Nukuna Place
Wailuku, HI 96793

Nicholas Harders on behalf of: waikapu@me.com
Karl and Lee Ann Harders

1422 Nuna P1.

Wailuku, HI 96793

and

Theodore and Zelie Harders

T&Z Harders FAM LTD PTNSHP
Theodore and Zelie Harders Family Ltd.
Partnership

1415 Kilohi St.

Wailuku, HI 96793

Kimberly Lozano ‘ pauahi808@aol.com
P.O. Box 2082
Wailuku, HI 96793

Renee Molina myoheo@yahoo.com
P.O. Box 1746
Wailuku, HI 96793

Douglas Myers upperwaichu@yahoo.com
1299 Malaihi Road
Wailuku, HI 96793

Lorrin Pang pangk005@hawaii.rr.com
166 River Road
Wailuku, HI 96793

Victor and Wallette Pellegrino hokuao.pellegrino@gmail.com

c/o Hokuao Pellegrino
213 West Waiko Road
Waikapu, HI 96793

L. Ishikawa lorilei@hawaii.edu
Piko Ao, LLC '

2839 Kalialani Circle

Pukalani, HI 96768

10110225\0000011108429803
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Michael Rodrigues
2518 W. Main Street
Wailuku, HI 96793

Burt Sakata

107 Waihee Valley Rd.
Wailuku, HI 96793

Bryan Sarasin, St.
¢/o Bryan Sarasin, Jr.

P.O.Box 218
Wailuku, HI 96793

Duke and Jean Sevilla and Christina Smith
702 Kaae Road
Wailuku, HI 96793

Jeff and Ramona Lei Smith
P.O.Box 592
Wailuku, HI 96793

Murray and Carol Smith
P.O. Box 11255
Lahaina, HI 96761

Crystal Smythe

John Minamina Brown Trust
727 Wainee Street, Suite 104
Lahaina, HI 96761

Clayton Suzuki
Linda Kadosaki
Reed Suzuki

Scott Suzuki

P.O. Box 2577
Wailuku, HI 96793

John Varel
191 Waihee Valley Road
Wailuku, HI 96793

Michele and Leslie Vida, Jr.
135 Pilikana Place
Wailuku, HI 96793

10110225\0000011108429803

mikerodmaui@yahoo.com

waihee89@yahoo.com

mauifishfarm@hawaiiantel.net

sevillad001@hawaii.rr.com

ohianui.ohana@gmail.com

murray@jps.net

cytl@maui.net

csuzuki@wailukuwater.com

jvarel@fusionstorm.com

mikievida@hotmail.com
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Leslie Vida, Sr.
c/o Donna Vida
125 Pilikana Street
Wailuku, HI 96793

Roger Yamaoka

Kevin Yamaoka

1295 Old Waikapu Road
Wailuku, HI 96793

Caleb Rowe, Esq.

Kristin Tarnstrom, Esq.

County of Maui

Department of the Corporation Counsel

200 South High Street

Wailuku, HI 96793

(County of Maui, Department of Water Supply)

Colin J. Lau, Esq.
465 S. King Street, Room 300
Honolulu, Hawaii 96813

cc: Russell Kumabe
Holly McEldowney

(Department of Land and Natural Resources,
Division of State Parks)

Yvonne Izu, Esq.

Wayne E. Costa, Jr., Esq.

Kris N. Nakagawa, Esq.

Morihara Lau & Fong LLP

400 Davies Pacific Center

841 Bishop Street

Honolulu, HI 96813

cc: Garret Hew

(Hawaiian Commercial & Sugar Co. (HC&S))

Tina Aiu, Esq.
Oahu Island Director
Hawaiian Islands Land Trust, HILT
P.O. Box 965
Wailuku, HI 96793
cc: Scott Fisher
Penny Levin

10110225\000001\108429803

dmlavida@yahoo.com

rryamaoka@aol.com
kty@hawaii.rr.com

caleb.rowe@co.maui.hi.us
kristin.tarnstrom@co.maui.hi.us
susan.pacheco@co.maui.hi.us

colin.j.lau@hawaii.gov

russell.p.kumabe@hawaii.gov
holly.mceldowney@hawaii.gov

yizu@moriharagroup.com
wecosta@moriharagroup.com
knakagawa@moriharagroup.com

ghew(@hcsugar.com

christina@hilt.org

scott@hilt.org
pennysth@hawaii.rr.com
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Isaac Moriwake, Esq.
Summer Kupau-Odo
Earthjustice

950 Richards Street

Suite 400

Honolulu, HI 96813

(Hui O Na Wai Eha and Maui Tomorrow
Foundation)

Avery and Mary Chumbley
363 West Waiko Road
Wailuku, HI 96793
(Makani Olu Partners LLC)

Jodi Yamamoto, Esq.
Wil Yamamoto, Esq.
Yamamoto Caliboso

1099 Alakea Street
Suite 2100
Honolulu, HI 96813

(MMK Maui, LP, The King Kamehameha Golf

Club, Kahili Golf Course)

Pamela Bunn, Esq.

Dentons US LLP

1001 Bishop Street, Suite 1800
Honolulu, HI 96813

(Office of Hawaiian Affairs)

Craig Nakamura, Esq.
Catherine L.M. Hall, Esq.
Carlsmith Ball LLP

2200 Main Street, Suite 400
Wailuku, HI 96793

- (Wahi Hoomalu Limited Partnership)
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imoriwake@earthjustice.org
skupau@earthjustice.org
jbrown@earthjustice.org
jparks@earthjustice.org

-abc@aloha.net

jyamamoto@ychawaii.com
wyamamoto@ychawaii.com

pam.bunn@dentons.com

cnakamura@carlsmith.com
chall@carlsmith.com



Peter A. Horovitz, Esq.
Kristine Tsukiyama, Esq.
Merchant Horovitz LLLC
2145 Wells Street, Suite 303

Wailuku, HI 96793 -

(Waikapu Properties, LLC and MTP (Maui
Tropical Plantation) Operating Company, LLC)

cc: Albert Boyce

Brian Kang, Esq.

Emi L.M. Kaimuloa
Watanabe Ing, LLP

First Hawaiian Center

999 Bishop Street, 23™ Floor
Honolulu, HI 96813

(Wailuku Country Estates Irrigation Company

(WCEIC))

Paul R. Mancini, Esq.

James W. Geiger, Esq.

Mancini, Welch, & Geiger LLP
RSK Building

305 Wakea Avenue, Suite 200
Kahului, HI 96732

cc: Avery Chumbley

(Wailuku Water Company, LLC)

Tim Mayer, Ph.D
Supervisory Hydrologist
Water Resources Branch

US Fish and Wildlife Service

911 NE 111 Avenue

Portland, OR 97232-4181
cc: Frank Wilson

Earleen Tianio

Takitani, Agaran & Jorgensen, LLLP

24 North Church Street, Suite 409
Wailuku, HI 96793

(Ken Ota, Saedence Ota, Kurt Sloan, Elizabeth
Sloan, Anthony Takitani, Audrey Takitani,
Kitagawa Motors, Inc., SPV Trust and Gerald

W. Lau Hee)
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pah@mhmaui.com
kkt@mhmaui.com

albertboyce@gmail.com

bkang@wik.com
ekaimuloa@wik.com

pmancini@mrwlaw.com
jgeiger@mrwlaw.com

tim_mayer@fws.gov

frank.wilson@sol.doi.gov

earleen@tonytlaw.com
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Lawrence H. Miike

Hearings Officer

1151 Punchbowl Street, Room 227
Honolulu, Hawaii 96813

Linda L.W. Chow, Esq.
Deputy Attorney General

465 S. King Street, Room 300
Honolulu, Hawaii, 96813

Benjamin A. Kudo, Esq.

Jae B. Park, Esq.

Ashford + Wriston

999 Bishop Street, Suite 1400
Honolulu, HI 96813

(Mahi Pono, LLC)

Ihmiike@hawaii.rr.com

linda.l.chow@hawaii.gov

bkudo@awlaw.com
jpark@awlaw.com

DATED: Honolulu, Hawai‘i, July 10, 2019.
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/TUDY A. TANAKA
PAMELA W. BUNN

Attorneys for OFFICE OF HAWAIIAN AFFAIRS



